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Issued in Washington, D.C. on Novem- 
ber 29, 1976. 

iuAPRH.ILALL, 
Federal Railroad Administrator. 

[FR Dcc.78468Gl Flied lR-‘R-‘WE:46 sm] 

DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

[5OCFRPart171 
ENDANGERED AND THREATENED 
I WILDLIFE AND PLANTS 

Proposed Determination of Critical Habitat 
for the florida Everglade Kite and Dusky 
Seaside Sparrow 
The Director, United States Fish and 

Wildlife Service (hereinafter, the Direc- 
tor and the Service, respectively) hereby 
issues a Proposed Rulemaking which 
would determine Critical Habitat for the 
Florida Everglade Kiti (Rostrhamus 
sociabiiis plumbeus) and the Dusky Sea- 
side Sparrow (Amnwspiza maritima 
nigrescens) . This Proposal is issued pur- 
suant to Section 7 of the Endangered 
Species Act of 1973 (16 U.S.C. 1531-1543; 
a7 Stat. 884; hereinafter the Act). 

BACKGROUND .. 
The Florida Everglade Kite and Dusky 

Seaside Sparrow are both restricted to 
Florida,. and have been ofiicially listed 
as Endangered since 1967. Hope for the 
survival and recovers of these species 
depends in large pa& on the mainte- 
nance of the particular kinds of habitat 
for which they are adapted. A notice of 
intent to determine Critical Habitat for 
both species was published by the Service 
in the FEDERAL REGISTER of May ‘16, 1975 
(40 FR 21499-21500). Subsequently, 
Service-appointed recovery teams for 
each species developed recommendations 
for Critical Habitat designations. The 
Director of Region 4 of the Service in 
Atlanta forwarded the recommended 
delineations for the Kite on June 11, 
1976, and for the Sparrow on July 26, 
1976. 

With respect to the Florida Everglade 
Kite. the areas delineated below con- 
taln’ the best and largest remaining 
stretches of suitable habitat for the 
species. These areas support substantial 
numbers of Apple Snails (Pomace~ palu- 
doss) upon which the Kites depend for 
food. The Snails, in turn, are dependent 
on maintenance of water levels in the 
marshes. The delineated areas have suit- 
able water levels or have good potential 
for being managed for maximum snail 
production. 

With respect to the Dusky Seaside 
Sparrow, the areas delineated below con- 
tain the world’s entire population of the 
species. These areas are covered pre- 
dominantly by open expanses of moist 
cordgrass (Spartina bakerii) savannas, 
about 10 to 15 feet above mean sea level. 
The Sparrow seems to be fully adapted 
to this restricted habitat with its high 
salinity aspects. 

Information obtained during the com- 
ment period may allow more restrictive 
final delineation of these Critical Hab- 

itats. It is emphasized also that addi- 
tions or modiflcations may be proposed 
in the future. 

EFFECTS OF THE RULEMAKING 
The effects of this determination are 

involved promarily with section 7 of the 
Act, which states: 

The Secretary shall review other programs 
admlniatered by hlm and utilize such pro- 
grame in furtherance of the purposes of this 
Act. All other Federal departments and agen- 
cies shall, in consultation with and with the 
assistance of the Secretary. utiliae their au- 
thorities in furtherance of the purposes of 
this Act by carrying out programs for the 
conservation of endangered species and 
threatened species listed pursua.nt to section 
4 of this Act and bv taking such action neces- 
sary to ineure that actions authorized, 
funded, or carried out by them do not 
Jeopardize the continued existence of such 
endangered species and threatened species or 
result in the destruction or modification of 
habitat of such species which 1s determined 
by the Secretary, after consultation as ap- 
propriate with the affected States, to be 
crltical. 

An interpretation of the term “Critical 
Habitat” was published by the Fish and 
Wildlife Service and the National Marine 
Fisheries Service in the FEDERAL REGISTER 
of April 22, 1975 (40 FR 17764-17765). 
Some of the major points of that inter- 
pretation are: (1) Critical Habitat 
could be the entire habitat of a species, 
or any portion thereof, if any constituent 
element is necessary to the normal needs 
of survival of that species; (2) actions 
by a Federal agency affecting Critical 
Habitat of a species would not conform 
with Section 7 if such actions might be 
expected to result in a reduction -ti the 
numbers or distribution of that species 
of sufacient magnitude to place the 
species in further jeopardy, or restrict 
the potential and reasonable recovery 
of that species: and (3) there may be 
many kinds of actions which can be car- 
ried out within the Critical Habitat of a 
species which would not be expected to 
adversely affect that species. 

This last point has not been well 
understood by some persons. There has 
been widespread and erroneous belief 
that a Critical Habitat designation is 
something akin to establishment of a 
wlldemess area or wildlife refuge, and 
automatically closes an area to most 
human uses. Actually, a Critical Habitat 
designation applies only to Federal agen- 
cies, and essentially is an official notiflca- 
tion to these agencies that their respon- 
sibilities pursuant to section 7 of the Act 
are applicable in a certain area. 

A Critical Habitat designation must be 
based solely on biological factors. There 
may be questions of whether and how 
much habitat is critical, in accordance 
with the above interpretation, or how to 
best legally delineate this habitat, but 
any resultant designation must cor- 
respond with the best available biological 
data. It would not be in accordance with 
the law to involve other motives; for 
example, to enlarge a Critical Habitat 
delineation so as to-cover additional 
habitat under Section 7 provisions, or to 

reduce a delineation so that actions f; 
the omitted area would not be subjec 
to evaluation. 

There may indeed be legitimate ques 
tions of whether, and to what extent 
certain kinds of actions would adversel- 
affect listed species. These question 
however, are not relevant to the biologi 
cal basis of Critical Habitat delineation: 
Such questions should, and can mor 
conveniently, be dealt with after Critics 
Habitat has been designated. In this re 
spect, the Service in cooperation wit. 
other Federal agencies has drawn up 
set of tidelines which. in part. estab 
lish a-c&sultation and &sist&ce~procer: 
for helping to evaluate the possible ef 
fects of actions on Critical Habitat. 

PUBLIC COMMENTS SOLICITED 

The Director intends that the rule 
Anally adopted be as accurate as po> 
sible in delineating the Critical Habib 
of the Florida Everglade Kite and ti 
Dusky Seaside Sparrow. The Direct0 
therefore, desires, to obtain the corn 
merits and suggestions of the public 
other concerned governmental agencie 
the scientific community, or any othc 
interested party on these Proposed Rule 

Final prbmigation of Crit&al Habiti 
regulations will take into consideratio 
the comments received by the Direct0 
Such comments and anv additional ir 
formation received may l&d the Dire& 
to adopt final regulations that difft 
from this Proposal. An environment: 
assessment has been prepared in car 
junction with this proposal, and is avai 
able for inspection during regular bus 
ness hours at the Service’s Oflice of Er 
dangered Species, 1612 K Street, NW 
Washington, D.C. 20240. 

SUBIKITTALOFWRITTENCOYYENTS 

Interested persons may participate : 
this Rulemaking by submitting writ& 
comments, preferably in triplicate, to tl 
Director (FWSAJ3:) . U.S. &h and Wflc 
life Service, P.t). Box 19163, Washingto: 
D.C. 20036. All relevant comment& rc 
ceived no later than January 31. 19’ 
will be considered. The Service will a 
tempt to acknowledge receipt of con 
men& but substantive responses to ir 
dividual comments may not be provide 
Comments received will be available ft 
public inspection during normal busine 
hours at the Service’s Office in Suite 60 
1612 K Street, NW., Washington, D.C. 

Dated: November 16,1976. 
LYNN A. GREENWhLT, 

Director. 
Fish and WiZdZife Service. 

Accordingly, it is hereby proposed 
amend 50 CFR Part 17: 

1. By amending the Table of Section 
for Subpart F of Part 17 to read 
follows : 

Subpart Fkritical Habitat 
Sec. 

* . . . . 
17.95(b) (3) Florida Everglade Kite. 
17.95 (b) (4) Dusky Seaside Sparrow. 

2. By adding a new 0 17.95(b) (3) ax 
0 17.95(b) (4) reading as f6llows: 
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5 17.95(b) (3) Florida Everglade Kite. 

The following areas are Critical Habi- 
tat for the Florida Kverglade Kite (Ros- 
trhamus sociabilis plumbeus) : 

Fk.ORIDA 

Areas of land (predominantly marsh), 
aster. and airspace (exclusive of existing 
man-made structures or settlements which 
are not necessary to the survival or recovery 
of the species), iith the following compo- 
nents (Tallahassee Meridian) : St. Johns 
Reservoir, Indian River County: T. 33 S., R. 
37 E.. SWl/q Sec. 8, Wx Sec. 7, Sec. 18, Sec. 
19. Cloud Lake Reservoir, St. Lucie County: 
T. 34 S., R. 33 E., S;/, Sec. 16, N1,; Sec. 21. 
Stmemlla Reservoir, St. Lucle County: T. 34 
S., R. 38 E., SW?!! Sec. 21. Western part8 of 
Lake Okeechobee, Glades and Hendry Coun- 
ties, extending along the west&n shore to 
the east of the levee system and the undlked 
hieh eround at Fisheatine Creek. and from 
th’e H&ricane Gate at Cl~wiston~northward 
to the mouth of the Eissimmee River; in- 
cluding all the Eleochatis flats of Moonshine 
Bay, Monkey Box, and Observation Shoal: 
but excluding the open water north and west 
of the northern tip of Observation Shoal, 
north of Monkey Box, and east of Fisheating 
Bay. 

Loxahatchee National Wildlife Refuge 
(Central and Southern Florida Flood Control 

District Water Conservation Area Z), Palm 
Beach County, including Refuge Manage- 
ment Compartments A, B, Cl, and D; and all 
of the main portion of the Refuge as bounded 
by Levees L-7, L-39, and L-40. Central and 
Southern Florida Flood Control District Wa- 
ter Consematbn Area 2.4, Palm Beach and 
Broward Counties, 86 bounded by Levees L-B: 
L-35B, L-36, L-33, and L-39. Central and 
Southern Floridu Flood Control District WQ- 
ter Conservation Area 2B, Broward County, 
as bounded by Levees L-35, L-35B, L-36, and 
L-38. 

Central and Southern Flcrida F&m-l Con- 
trol District Water Conservation Area 3A, 
Broward 8nd Dade Counties, as bounded by 
Florida Highway 64; Levees I-63.4, L-6W 
(north of Miami Carml) , L-67C (south of 

Miami Canal). L-29, and L-28; and 8 line 
along the undiked northwestern portlon of 
the Area. That portion of Everglades N&tonal 

Park, Dade County, within the following 
boundary: beginning at the point where the 
Park boundary meets Florid8 Highway 94 in 
T. 64 S., R. 36 lg., Sec. 20; thence eastward and 
southward along the Park boundary to the 
southwest corner of Sec. 31 in T. 7 S., R. 37 
E.: thence southwestward along a straight 
line to the southwest corner of Sec. 2 in 
T. 66 S., R. 35 E.; thence westward along the 
south sides of Sec. 3, 4, 6. and 6 in T. 58 S., 
R. 96 E., to the Dade-Monroe County line; 
thence northw8rd along the Dade-Monroe 
County line to the Park boundary: thence 
eastward and northward along the Park 
boundary to the point of beginning. 

Pursuant to section 7 of the Act, all 
Federal agencies must take such action 
as is necessary to insure that actions 
authorized, funded, or carried out by 
them do not result In the destruction or 
modification of these Critical Habitat 
areas. 
$j 17.95 (b) (4) Dusky Seaside Sparrow. 

The following areas are Critical 
Habitat for the Dusky Seaside Sparrow 
cammospiza mmitima nigrescens) : 

FLORIDA 

Cordgrass (Spartina bakerii) savannss and 
associated land, water, and air space (exclu- 
sive of existing man-m8de structures or set- 
tlements which are not necess8ry to the 
suwlval or recoverv of the sneciesl within the 
following bound8ry. Breva~d Cou’nty: Begin- 
ning at the point where Florida Highway 524 
interseeta Interstate Highway 95; thence 
westward along Florid8 highways 624 and 
620 to the main channel_of the St. Johns 
River; thence northwsrd 8long said channel 
to Florid8 Highway 46; thence eastw8rr.l along 
Florida Higawao 43 t.a Interstate Highway 
95; thence southw8rd 8long Interstate Rfgh- 
way 95 to the point of beginnlng. Marshes 
and associ8ted ekepace within the mosquito 
control impoundments detdgnated by the 
Brevard County Mosquito Control District as 
T-19-J and T-10-K. northwest of Florida 
Highway 406 on the Merritt Island National 
Wildlife Refuge, Brevard County. 

Pursuant to section 7 of the Act, all 
Federal agencies must taken such action 

as is necessary to insure that actions au- 
thorized, funded, or carried out by them 
do not result in the destruction or modifi- 
cation of these Critical Habitat areas. 

[FR Doc.76-35622 Flkd 12-2-7636345 am ] 

Fish and Wildlife Service 

[5OCFRPart17] 
ENDANGERED AND THREATENED 

WILDLIFE AND PLANTS 

Proposed Determination of Critical Habitat 
for the Grizzly Bear: Extension of Public 
Hearing 

In the FEDERAL REGISTER of Novem- 
ber 11, 1976 (41 FH 49859), public hear- 
iws on a Proposal to determine critical 
Habitat for the grizzly bear were an- 
nounced. These public hearings are 
scheduled to be held at Cody, Wyoming 
on December 8,1976: Missoula, Montana, 
on December 10, 1976: St. Anthony, 
Idaho, on December 14,1976: and Wash- 
ington, D.C., on December 17, 1976. Due 
ho the great interest in this issue ex- 
pressed by persons in northwestern Mon- 
tana, it is deemed necessary to extend 
the hearing scheduled for Missoula, 
Montana on December 10, 1976, to KU- 
spell, Montana on Saturday, Decem- 
ber 11, 1976. The hearing will be held at 
the Outlaw Inn, 1701 Highway 93 South, 
Kalispell, Montana 59901, from 1 p.m. to 
4 p.m. and 7 p.m. to 9 p.m. ABY questions 
concerning this extended public hearing 
should be directed to John Davis, Region 
6, U.S. FYsh and Wildlife Service, P.O. 
Box 25486, Denver Federal Center, Den- 
ver, Colorado 80225, Telephone 303/234- 
4600. 

Dated: November 30.1976. 
LYWN A. GREENWALT, 

Director, Fish and Wildlife Service. 
[FR Doc.76-35769 Filed 12-2-76;8:45 am) 
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